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Dear Sir or Madam:

On behalf of the Associated General ~@ractors of America C’AGC”),  I am
submitting commenti on the above’refmc@  matter. AOC is the largest and moat
diwp trade association in the commercial cq&ruction  industry.  The associtior$s
33,000 members inchde nearly 7,500 genti kontractors  wexl Ixl, tk construction of
buildings, highways, btidges, tunnels, aiq+rts, @ctories,  warthouses,  shoppi~  canters,
ad both water axed waste t.raimmt f’acilities.  :‘JYhe  ovenvhclmirq  majority of AGC
members arc small  businesses. AGC m&xrs’ regularly  work for mmy public omers>
including the Federal Aviation Administraf.ion(“F&Y’),  Gmeral  Stices
Ad&c&ration,  Depaxbmcnt  of Veterans’ &?Jf&& Cot-p ofEngineers,  Naval Facilities
Enghecring  Command,  and many other f&e& &partmcnts and agex&s.

AGC appreciates the FAA’s efforts to&alce #s procuretnent mgernmt  system
more effkient. The proposed rule refaced  :&ove is a step iira  that direction; however,
before promulgation of the rule, AGC wi8hesJ.o  high&@ a few reservafjlons.

I. OVERVIEW . .

Am is in geneA agreemen.. wit+ the comme& on this rmxtbr  filed on behalf  of
the Section of Public Con-t Law of the &&~at~  Bar AFo&tion (“the Section”).

AGC - AMERXCA’S  COhI.S’ll&CTlON  ASSOCIATION
“Ccltbra\ing  80 Years of SCwict  1918 - 1998”
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AGC commends these comments  to tkFM for its review and consider&on. Ra&er
than repeat tbt cormnents ably drafked  by the Section, I highlight below the two
provisions most cowxG.ng  to AGC.

Proposed #17.23(f)  would require co-tom to coMi~~ue  @ormanGe  of their
contracts pmding resolution  of any d&pi&s:

(f) The FAA will reqw continued pelformdn~e  in accordance with the
provision  of a contract, pe#kdihg  zwolution of 8 contract dispute, tising
under  or related to that contract.

While this pmvision  is consiste&vith:current  rqulation  mdex the Contract
Dispute  Act (TDA”), AGC believts  this pdlicy has proven the source of my needless
protests in the past. AGC supports the tiUo* chatlges to improve the process.

a- FAA Shmld Cl&@ Wbt I?eiformurcc Must Be Coat&14  Pending
Resolution  Of The Dbputi

Contractors, to m&e appropriate decisions, tiust’u&rstand what pclrformance  is
requested of them. In f&t, dis@es or chzinge  ofk occur as a result of uncetitics
over what performance  is spcdkd.ly  deskI  by the ownex. This proposed rule would
co&m.~e  the confbion  by extending the ability of a conbractjng  ofihr (“CO”) to direzt
continued performance under a disputed’cohtract  protiaion without formal,  written
direction from  the CO. To provide xnaxiinumdatity,  AGC belie~as  written instructions
lnust be provided by the CO to the contkt~r~’  The knguage  in 917.23(f)  should be
mended  to read:

(f) The FAA will requkc  continued’pezfkmancexfonnaace  in accordance titi the
provisions of a contract and the

s
gonBnggfficcr 7 s wrt‘tten  dke?tions

pe~~cling  resolut(on  af a co@rac?  @puk, arising uxlclelr  or related to th&
contract.

6. FAA Should Consider Finan&ig  The Contkwd Performance Pending
Resolution Of The Dispute .
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AGC agrees completely witt~ the Section3 analysi,s  of fhancing  pcrformaxlc~
under 9 17.23(f)- Where the govemment  xeqwires  continued perforxnan~e  8hd W&E theta
is a breach by the go-at, rea~~~&kpolky  would facilitate govment h&g
of coxhwd  ~ormar;lce,  provided that the~governm d’s interest  is secured.. .

III- INTEREST DUE CONTRAc;TORS *

se&on  17.39(m) provide3 in pfxtinent part:.

..a Xfrqtied by tontfact  or &pliable  law, the FAA will pay interest  0x1
the amount found due tie c&ractcw,  ifeny. -

For masons  consistent with the Sc&ihk  amdysk+,  AGC does not believe the FAA
is exempt f?om the CDA. Under the CD;Q i&z&t  IUUS from  the date the cetied claim
is submitted to the CO regardless of when  thk costi  iut actually incurred. See CM&a V.
d,!X AZberici Comtruction  Co., 153 F.3d 1381 (Fed. Cti. 1998). Under  the FAA clause,
in&rest is payable fkom the later of “( 1) the de the Contracting Officer lcceives  the
contract &putt,  or (2) the date paymmi  ~othck+ise’  would be he . - .” Clause 3.9. l-l (1).

AGC ~commends  that., at a minimum, thy Fe provide, by regulation,
entitlement to interest from  the date3h6 &imis  submitted to the CO. Even if the FAA. is
correct that its procurezrle&  we not subject t& the CDA,  the ability to obtah  interest on

claims should not be a matter of hegoti&on  oh inditiduai  contracts.

IV. CONCLUSION

AGC appreciates  the opportunity to prWide tk&omments  and is available to
provide additional tiormation  do assistance  & you may nqtie.


